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What comes next? What is the aftermath of
the Weinstein effect? The eventual fallout from
this latest wave of sexual harassment claims is
almost impossible to predict because there is lit-
erally no precedent for it. Can you think of any
other billion-dollar-plus, financially solvent
business going bankrupt in a period of less than
1 month for any reason other than harassment?
And yet, the Weinstein Company may only be
the first of many more dominoes soon to fall, as
revelations continue to this day. In this envi-
ronment, preventing sexual harassment is in-
deed critical for businesses.

In fiscal year 2016, the Equal Employment
Opportunity Commission (EEOC) received a re-
cord 28,216 charges alleging harassment (in-
cluding sexual harassment). That was before
the Weinstein scandal. That figure will most
likely rise significantly in both fiscal year 2017
and fiscal year 2018. The fact is that we have
now entered a watershed moment. It will be in-
teresting to see if the number of claims alleging
harassment and sexual harassment explode
over the next year as people begin to feel em-
powered to come forward. The impact will be
felt not only in employment practices liability
and directors and officers rates as more actions
are brought forward but also in law reform. In
English common law, typically used as a model
in many other countries, harassment is now
considered a civil tort. This means that both pu-
nitive and compensatory damages can be
awarded against both organizations and indi-
viduals who commit harassment.
Understanding Harassment 
and Sexual Harassment

For the purposes of this article, we are com-
bining harassment and sexual harassment. The
definition of harassment is the following.

Engaging in a course of vexatious comment
or conduct against a worker in a workplace
that is known or ought to be reasonably
known to be unwelcome. (Occupational
Health and Safety Act, 2009)

https://www.cbsnews.com/news/harvey-weinstein-effect-goes-global-powerful-men-confronted/
https://www.eeoc.gov/eeoc/statistics/enforcement/all_harassment.cfm
https://www.eeoc.gov/eeoc/statistics/enforcement/all_harassment.cfm
https://www.eeoc.gov/eeoc/statistics/enforcement/all_harassment.cfm
https://www.eeoc.gov/eeoc/statistics/enforcement/all_harassment.cfm
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Welcome to the Winter 2018 edition of
Employment Practices Liability Consultant
(EPLiC).

Could there possibly be a more relevant and
timely topic than the one addressed in Michael
Rosenberg’s lead article “Now What?!?: How To
Significantly Mitigate the Risk of Sexual (And
Other) Harassment Post-Weinstein?” Mr. Rosen-
berg provides a three-pillared approach (i.e., pre-
vention, reaction, enforcement) that can signifi-
cantly reduce an organization’s exposure to sexual
harassment allegations and litigation. Especially
interesting is Mr. Rosenberg’s novel method of re-
porting sexual harassment incidents to a confi-
dential, outside source. This technique promptly
alerts management to potential problem situa-
tions, yet also protects the complainant from the
retaliation that all-too-often results from report-
ing sexual harassment to a manager or even an
in-house human resources department. 

The ADA Amendments Act (ADAAA) of 2008
significantly broadened the definition of a “dis-
ability” under the Americans with Disabilities
Act (ADA) of 1990, by specifically including em-
ployees suffering from mental health disorders.
In “Top Ten Best Workplace Practices for
Reasonably Accommodating Those with Mental
Health Disorders,” Nick Johnson, Esq. and
Samantha Bernstein, Esq., offer 10 effective, ac-
tionable recommendations an employer can im-
plement that can decisively lower its exposures
to liability from the ever-expanding scope of
claims arising from a “mental disability.” 

In “Employer Liability for Third-Party
Harassment: The Customer Isn’t Always
Right,” EPLiC Coeditor Don Phin, Esq., ex-
plains how employers can be held liable for
harassment committed by third parties (typical-
ly customers and clients), against a business’s
employees. The piece examines the exposure
side of the third-party liability issue and pro-
vides an in-depth look at relevant case law.
Don’s article is a perfect complement to EPLiC
Coeditor Sean Jordan’s Spring 2017 “Third-Party
Employment Practices Liability Coverage and
Exposures,” which focuses extensively on the
insurance coverage aspect of employer liability
for the misconduct of third parties. 
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In “Aon Wage and Hour Indemnity Program
Begins Its Fifth Year,” Bob Bregman and Sean
Jordan examine new features of the Aon pro-
gram and also present an update of relevant le-
gal and claim developments impacting wage
and hour exposures. The piece concludes with
the latest developments involving whether (and
to what extent) the existing overtime salary
threshold will be increased.

May all of your risks be profitable.

Donald A. Phin, Esq.

Robert Bregman, MLIS, CPCU, RPLU

Sean Jordan, CPCU, MLIS

Sean Jordan
EPLiC
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Sexual harassment is a subset of harassment.
Sexual harassment is defined by the EEOC (29
C.F.R. § 1604.11 [1980]) as the following.

Unwelcome sexual advances, requests for
sexual favors, and other verbal or physical
conduct of a sexual nature constitute sexual
harassment when

♦ submission to such conduct is made either
explicitly or implicitly a term or condition
of an individual’s employment,

♦ submission to or rejection of such conduct
by an individual is used as the basis for
employment decisions affecting such indi-
viduals, or

♦ such conduct has the purpose or effect of
unreasonably interfering with an individ-
ual’s work performance or creating an in-
timidating, hostile, or offensive working
environment.

The Two Types of Sexual Harassment

There are two types of sexual harassment:
quid pro quo and hostile workplace. Hostile
workplace encompasses display of pornographic
or suggestive pictures or cartoons, touching and
grabbing, sexual remarks, jokes, gestures, and
physical interference with movement. Exam-
ples of hostile workplace would include catcalls
and whistles when a colleague walks by, pic-
tures of scantily clad women, and so on. 

Quid pro quo is the even more egregious, and
unfortunately common, form of sexual harass-
ment. Quid pro quo occurs when job benefits (i.e.,
employment, promotion, raises, etc.) are contin-
gent on providing sexual favors, and the rejec-
tion of sexual advances can lead to negative em-
ployment consequences (i.e., loss of employment,
demotion, blacklisting within an industry, etc.).

The Approach to Dealing with 
Harassment

With the explosion of sexual harassment
claims and the news they generate, a company
can no longer take the “see no evil, hear no evil”

approach. This is especially true as more people
now feel empowered to come forward with their
claims of harassment and are receiving support
for those claims. Employers may now be best
served by simply assuming that, if they do not
actively try to identify and prevent harassment,
they will end up in court in the near future. As
these events make the news, the court of public
opinion may be even more damaging than a legal
court. Companies today have to understand that
they will face smart lawyers and journalists ask-
ing them why they did nothing to prevent the ha-
rassment from occurring. Simply saying “We did
not know” is no longer a good enough excuse.

The Three-Pillar Approach 
To Mitigate the Risk of Harassment 

and Sexual Harassment

Many organizations think that the way to ad-
dress harassment lies in a new training course
or putting new policies in place. Do training and
policies help? Yes, but it is perhaps an overly
simple solution to an increasingly complex
problem. Training and tougher policies may ad-
dress part of the problem, but they will not sig-
nificantly mitigate the risk. After all, does any-
body really believe that all of the training on
sexual harassment in the world would have pre-
vented the Harvey Weinsteins or Charlie Roses
of the world from harassing? That is why the
following three-pillar approach is necessary.

The three-pillar approach is a systematic meth-
od that can be used to significantly lower the risk
of harassment. The three pillars are as follows.

♦ Prevention

♦ Reaction

♦ Enforcement

Pillar 1: Prevention

It starts with prevention. The goal of the pre-
vention stage is to identify all organizational risks
and deal with them before they become a crisis.
There are two parts of the prevention pillar. 

♦ A validated risk assessment

♦ Training programs
EPLiC 3



A Validated Risk Assessment

If you can’t explain it simply, you don’t fully
understand the problem. 

—Albert Einstein

Where are the risk factors of harassment in
your organization? Are the company’s leaders
bullies and predators? Do you send a message
that harassment is okay if you perform well
enough in other areas (i.e., sales targets, etc.)?
Does the culture have a “that is just Charlie be-
ing Charlie” attitude when it comes to harass-
ment? Do you communicate and enforce your
policies and procedures regarding harassment?
Do you even have any in place? 

One of my biggest pet peeves is when I ask an
organization, “Have you conducted a risk as-
sessment?” and they answer, “We do a yearly
engagement survey.” An engagement survey is
not a risk assessment for harassment! Asking if
a person receives enough recognition in their
job or whether or not they like their coworkers
does not indicate whether the organization en-
courages the reporting of or punishes harassing
behavior or whether workplace harassment pol-
icies are enforced or even known. Most employ-
ees will not feel comfortable voicing such seri-
ous concerns within a relatively vanilla
engagement survey, especially one that does not
specifically request details about whether there
are harassment problems at the company. 

The reason you want to use a validated risk
assessment is to ensure it accurately assesses
all of the factors that can lead to harassment
and workplace violence. A validated risk assess-
ment means that the assessment has been test-
ed mathematically and found to have a small
enough margin of error that it can accurately
predict risk. A validated risk assessment for
harassment means that, mathematically, the
risk of harassment can be predicted with a high
degree of probability. By using a validated risk
assessment, an organization can identify the
risk areas you need to address effectively before
they become a crisis. 

Training

Does training help? Absolutely. Training is an
effective tool in preventing sexual harassment by

addressing the causes of hostile workplace com-
plaints. People may not realize that the jokes
they tell or the pictures they post can be consid-
ered offensive. Conducting training goes a long
way to helping confront that issue. 

In addition, people need to be trained how to
deal with workplace violence and harassment.
It is important to teach people how to recognize
harassment and then more effectively respond
to it. Yet without proper training, you may have
a persistent culture of harassment going com-
pletely unreported. Alternatively, you could be
flooded with a lot of trivial complaints that can
both waste a lot of time and mask the serious
harassment that may be happening. 

People also need to know the difference be-
tween harassment and management’s right to
manage. Getting a bad review or being micro-
managed is not harassment. Company policies
and procedures, even if they are not particular-
ly good ones, are not considered harassment,
provided they are applied equally to all. Policies
and procedures can become harassment, howev-
er, when they are selectively enforced. 

Pillar 2: Reaction

Hopefully, through identifying problems, ap-
plying resources, and providing effective train-
ing, you will be able to prevent 80 percent of ha-
rassment incidents from happening. There will,
however, always be issues that arise that have
to be addressed. How you deal with these issues
will go a long way toward helping you mitigate
your company’s overall risk of harassment. 

Like the prevention pillar, reaction consists
of two parts.

♦ Incident reporting

♦ Mediation

Incident Reporting

One of the most common complaints I hear
is that “If we provide them with an easy-to-
access incident reporting system, we are going
to be inundated with a bunch of trivial or friv-
olous complaints.” The underlying assumption
is that, if we do not provide people with ways
to report incidences of harassment, then we
can plausibly claim we did not know about
4 EPLiC



them! One of the major changes regarding the
Weinstein effect is that sticking your head in
the sand and pretending that problems do not
exist is no longer an option. The danger of this
mindset is that, if an individual cannot report
an incident internally, he or she will go public
with it, and the risk will become significantly
higher to the organization. Therefore, one cru-
cial step is to have a specific incident report-
ing system. This will help organizations deal
with situations before they become a crisis. A
good incident reporting system should have
three components.

♦ Easy to use and access

♦ Mandatory fields for time and date of inci-
dent, who is the complainant, who is the re-
spondent, and a description of the incident

♦ An option to use an independent third party
to process and evaluate the incident report

Easy To Use and Access. Many organiza-
tions try to make it (or unintentionally make it)
as difficult as possible to report incidents of
harassment. The most common of these is that
there is no communication in the organization
about how to report incidences of harassment.
People are left guessing what to send and to
whom to send it. They assume it is human re-
sources but do not know. There is no form in
place to report incidences either online or even
a paper template with basic instructions. When
there is a form in place, either people do not
know how to access it, or it is only accessible at
the office or on a work computer. People feel in-
timidated filling it out because it is at the office
with (potentially) the harasser right there. 

In some cases, the reason organizations
want to make it difficult or confusing to file an
incident report is from the ingrained belief
that, if they do not know about the problem, it
does not exist. However, an easy-to-access inci-
dent reporting system is actually advanta-
geous to a company. It means that issues can
be addressed quickly and efficiently before
they become a crisis. If several incidents are
submitted regarding a specific person or de-
partment, the company can take action quickly
before it leads to claims or negative publicity
that can damage a company’s brand. 

Mandatory Fields. The legal definition of a
frivolous harassment complaint is that it does
not relate to a specific event. For instance, “Jim
is mean to me” is a frivolous complaint. The
best way to quickly differentiate the real com-
plaints from the frivolous ones is to specify in
your forms that the incident happened on a spe-
cific time and date at a certain location against
person X by person Y. That is a real incident.
The person submitting the incident report may
indicate that it is either a serious incident or a
minor one to help limit the number of trivial
complaints. By requiring specific information
before an incident can be submitted, an organi-
zation will not be receiving an overwhelming
number of frivolous harassment complaints.

The Use of an Independent Third Party
To Take Incident Reports. According to a
report filed by the Select Task Force on the
Study of Harassment in the Workplace (a sub-
set of the EEOC), 75 percent of workplace ha-
rassment victims experienced retaliation when
they reported the incident internally. One of
the most common aspects of a harassment
claim is that it was not reported “because they
feared retaliation.” As we saw in the Uber
case, that fear was real. Allowing an indepen-
dent third party to take incident reports sig-
nificantly mitigates the risk of retaliation by
distancing the claimant from the perpetrator
more so than instances in which the reporting
is internal. It also demonstrates that the orga-
nization takes harassment seriously.

The question is, who exactly is an indepen-
dent third party? It cannot be, by its very na-
ture, anybody who works in the organization.
It should also not be a person or organization
with which the company has other contracts
(i.e., external legal fees from a law firm or ad-
ditional consulting/employee assistance pro-
grams, etc.). Rather, the third party’s only
business dealings with the organization should
be to help protect the health and safety of the
organization’s staff and stakeholders. They
must have the ability to report honestly and
fairly without fear of having their contract
pulled if they do not respond the “right way.”
In this case, perception is reality. If employees
perceive them as not being an independent
third party, they will not trust them to handle
EPLiC 5
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their complaints fairly and honestly, which
could ultimately mean that such complaints—
however legitimate—may not be made at all.

Mediation

The next step in the reaction phase is media-
tion. Here, the key question to ask a complainant
is “What would help you resolve the situation?”
It may be as simple as an apology or moving two
people into different areas of the organization.
By using mediation, you can avoid a full and
costly investigation or, worse, a formal claim
that ends up in litigation. It also allows issues to
be resolved quickly and cost-effectively. 

Pillar 3: Enforcement

Harassment is about power! It is that simple.
You do not see the janitor harassing the chief
executive officer (CEO). There is no system in
the world that can exist without the threat of
enforcement to everybody in the organization.
This is especially true for senior management.
You cannot implement a system that you cannot
enforce. The Harvey Weinsteins, Charlie Roses,
and Bill Cosbys of the world allegedly commit-
ted sexual harassment because they knew they
could get away with it. It is as simple as that. 

What do you think would have happened if
the senior vice president of human resources at
the Weinstein Company would have come to
Mr. Weinstein and said “We have a lot of
harassment complaints against you”? Do you
think that person could have fired Harvey
Weinstein, or do you think Harvey Weinstein
would have fired him or her instead? Moving
away from attitudes like this and toward a
stronger culture of enforcement can help root
out significant harassment issues before they
spiral completely out of control.

The Importance of an Independent Third 
Party To Conduct Investigations

I cannot count the number of times I have
been told that an organization has “great in-
ternal policies and procedures in place to deal
with harassment.” “We will be fine,” they say,
“because we can handle everything internally

effectively.” There is one major flaw to this ar-
gument. People internally have to report to
others. What happens when the person to
which they report is a predator? It can be a
career-limiting move to report an incident in-
volving that person.

The only way to truly enforce your policies
against harassment is to use an independent
third party to both take incident reports and do
investigations. An independent third party
evens the playing field for all. They have to be
independent enough of the organization that
they can report fairly, even against individuals
like the CEO and the chairman of the board,
without fear of reprisals. Without that ability,
they will simply be seen by others in the organi-
zation as “whitewashing” the situation. By us-
ing a trained, independent third party to con-
duct investigations, it demonstrates that you
are willing to enforce your policies throughout
the organization, no matter how powerful the
accused. The investigator has to have the abili-
ty to discover the truth of a complaint and make
recommendations to address it. Without being
independent from the organization, there will
always be concerns and doubts about the inves-
tigator’s reports and conclusions. From a risk
perspective, having an independent third party
with the ability to receive incident reports, in-
vestigate them fairly and thoroughly, and make
recommendations involving even the CEO
means that an organization now has a person or
company that shares the risk with it and
lessens its own liability. Obviously, an indepen-
dent third party cannot literally fire a CEO.
Yet, in the most egregious cases, the indepen-
dent investigator should have the latitude to
recommend that such action be taken. 

Conclusion

Ask any senior executive of an organization,
and they will tell you how wonderful their or-
ganization is. They will spout about how happy
everybody is working there. “We are one big
happy family!” you will hear ad nauseum.
However, as one commercial broker told me, “I
liken these senior executives to monkeys at the
top of a tree. They look down and all they see
are the other monkeys looking back up at them
6 EPLiC



smiling. They think everything is wonderful.
The problem, however, is the monkeys at the
bottom of the tree. When they look up, all they
see are the buttholes.”

The fact is that by providing those monkeys at
the bottom a way to report what they see, you
are going a long way toward mitigating your risk
of harassment and sexual harassment. You may
never be able to wipe out harassment and sexual
harassment completely. You can, however, pro-
tect your organization, your employees, your
stakeholders, and yourself by demonstrating
that you are doing your due diligence and every-
thing in your power to demonstrate that you do
not tolerate harassment and sexual harassment
at any level of your organization. EPLiC
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Top 10 Best Workplace Practices for Reasonably 
Accommodating Those with Mental Health Disorders

By Nick Johnson, Esq., and Samantha Bernstein, Esq.
Congress passed the ADA Amendments Act
(ADAAA) of 2008 with the intent of significant-
ly broadening the definition of “disability” un-
der the Americans with Disabilities Act (ADA)
of 1990. Under the ADAAA, this broadening in-
tent is apparent to employers and courts alike
as the statute itself reads, “The definition of dis-
ability … shall be construed in favor of broad
coverage of individuals … to the maximum ex-
tent permitted.” 42 U.S.C. § 12102(4)(A). As a
result, many who were once outside the scope of
the ADA (and therefore unable to receive pro-
tection) now fall squarely within the definition
of “disability.” This article provides 10 tips for
successfully managing mental health disabili-
ties and disorders in the workplace.

Under the ADA, an individual is deemed dis-
abled when he or she (1) has a “physical or men-
tal impairment that substantially limits one or
more major life activities,” (2) has a history or

“record of such an impairment,” or (3) is per-
ceived by others as having such an impairment.
See 42 U.S.C. § 12102(1). Accordingly, employ-
ers are required to provide employees qualified
as disabled under the first or second prong with
reasonable accommodations unless faced with
undue hardship. See 42 U.S.C. § 12111(8) (de-
fining a “qualified individual” as one “who, with
or without reasonable accommodation, can per-
form the essential functions of the employment
position that such individual holds or desires”).

The ADAAA makes clear that its enactment
was brought forth because “individuals who
have experienced discrimination on the basis
of disability have often had no legal recourse to
redress such discrimination.” 42 U.S.C.
§ 12101(a)(4). Specific to the workplace, Con-
gress found that “individuals with disabilities
continually encounter various forms of dis-
crimination, including outright intentional
EPLiC 7
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exclusion,… exclusionary qualification stan-
dards and criteria,… and relegation to lesser
services, programs, activities, benefits, jobs, or
other opportunities.” 42 U.S.C. § 12101(a)(5). 

The thought that the ADAAA had the poten-
tial of providing protection to many more indi-
viduals is no longer a mere possibility but a re-
ality. Employers continue to face a drastic
increase in mental health disorder claims in the
workplace, not only because of the broadened
definition of “disability” but also because em-
ployers and courts are now faced with the reali-
zation that the ADAAA has, whether purpose-
fully or not, expanded the definition of what
once was believed to be a “reasonable accommo-
dation.” This rise in mental health disability
claims has opened employers’ doors to immense
vulnerability in a multitude of both new and old
issues and questions posed for interpretation
under the amendment.

The ADAAA’s Expanded Definition of 
“Disability” and the Resulting Expansion 

to “Reasonable Accommodation”

While the original wording of the definition of
“disability” remains intact, Congress redefined
several terms therein to eliminate discrimina-
tion against those with disabilities. See, for ex-
ample, 42 U.S.C. § 12101(b)(1). For instance,
the first prong under the definition of “disabili-
ty” refers to an individual with “a physical or
mental impairment that substantially limits
one or more major life activities.” § 12102(1)(A).
In the ADAAA, however, Congress further (and
more broadly) defined “major life activities” to
include, without limitation, “caring for oneself,
performing manual tasks, seeing, hearing, eat-
ing, sleeping, walking, standing, lifting, bend-
ing, speaking, breathing, learning, reading, con-
centrating, thinking, communicating, and
working.” § 12102(2)(A). Major life activities al-
so include the “operation of a major bodily func-
tion.” See § 12102(2)(B).

The ADAAA includes examples for a “reason-
able accommodation,” such as “job restructuring,
part-time or modified work schedules, reassign-
ment to a vacant position, acquisition or modifi-
cation of equipment or devices, appropriate ad-
justment or modifications of examinations,

training materials or policies, the provision of
qualified readers or interpreters, and other
similar accommodations for individuals with
disabilities.” § 12111(9)(B). Today, as you will
see below, courts continue to grapple with and
interpret the various “other similar accommo-
dations” available.

Under the amendment, employers are faced
with providing reasonable accommodations both
prior to employment (i.e., during the application
and hiring process) and during employment un-
less the accommodation causes undue hardship
to the employer. In so providing, employers have
a mandatory obligation to engage in an interac-
tive process alongside their employee to identify
and implement appropriate and reasonable ac-
commodations. This duty arises as soon as the
employer becomes aware of the employee’s dis-
ability and an accommodation is requested. The
amendment, however, does not require employ-
ers to accommodate their employee in any man-
ner or in the specific manner that the employee
requests, particularly if the accommodation
would be unreasonably difficult or expensive
(i.e., an undue hardship). Rather, employers
must find an accommodation that is reasonable
for their employees on a case-by-case basis.

What Can Employers Do To Address 
the Challenges Posed by Mental Health 

Disabilities in the Workplace?

In response to the changes in the ADA and the
growth of workplace disability discrimination
claims, below are some of the most straightfor-
ward best practices that employers can utilize in
order to mitigate liability exposures associated
with mental health disabilities.

1. Maintain an Updated Handbook and
Policies

Make sure company policies, processes,
and handbooks are constantly reviewed to
confirm that such procedures and docu-
ments comply with the ADAAA. Designate
a particular person (preferably a human
resources [HR] professional) within the
handbook to receive and handle accommo-
dation requests. Having a point person to
handle this process provides consistency
8 EPLiC



for employees and preserves confidentiality
for such sensitive issues.

2. Documentation Is Key

Ask your employee to put his or her rea-
sonable accommodation request into writ-
ing. Once an accommodation is requested,
employers may also ask an employee to
provide medical documentation to accom-
pany his or her request. Additionally,
make sure to document the entirety of the
interactive process. Documentation in-
cludes all meetings, suggestions made, ac-
commodations requested or offered, and
any efforts made by the company to rea-
sonably accommodate the employee. Such
documentation may become necessary as
the best defense when facing claims alleg-
ing failure to reasonably accommodate an
employee’s/applicant’s mental disability.

3. Accurate Job Descriptions Aid Employ-
ers When Denying Accommodations

When determining whether something is
an essential function of the job, an employ-
er’s best friend could be the written job de-
scription assigned to a position. Ensure
that the essential functions of each posi-
tion are fully defined to pinpoint the exact
requirements for that position when decid-
ing whether an accommodation is “reason-
able.” Regular attendance should almost
always be included within these descrip-
tions as an essential job function.

“An employee is deemed qualified only if
she can perform all of the essential func-
tions of her job, whether accommodated or
not.” Williams v. AT&T Mobility Servs.
LLC, 847 F.3d 384, 391 (6th Cir. 2017) (cit-
ing 42 U.S.C. § 12111(8)). In determining
the essential functions of a job, courts often
seek guidance from the written job descrip-
tions prepared before advertising and in-
terviewing for the position. See Williams,
847 F.3d at 391–392; see also 42 U.S.C. §
12111(8) (stating that “consideration shall
be given to the employer’s judgment as to
what functions of a job are essential, and if
an employer has prepared a written de-
scription before advertising or interviewing

applicants for the job, this description shall
be considered evidence of the essential
functions of the job”).

4. The Interactive Process May Be an
Employer’s Best Defense

In a recent US Court of Appeals for the
Sixth Circuit case, the court held in favor
of Ford Motor Company (“Ford”) in an em-
ployee’s lawsuit alleging, in part, that Ford
failed to engage in the interactive process
in good faith when the employee, a 24-
year-old veteran with post-traumatic
stress disorder and mild traumatic brain
injury, requested the accommodation of
bringing his service dog with him to work.
Arndt v. Ford Motor Co., 2017 U.S. App.
LEXIS 25155 (6th Cir. Dec. 13, 2017). After
the request, the interactive process
spanned a period of almost 3 months
wherein HR personnel asked him numer-
ous times, in an inconsiderate and demean-
ing manner, what job functions he could
not perform. The employee resigned prior
to any decision regarding his accommoda-
tion request.

The court affirmed the finding that no rea-
sonable jury could conclude that Ford
failed to engage in the interactive process
in good faith. This was because Ford con-
sulted numerous times with the employee
about the job-related limitations imposed
by his disabilities, even if questions were
asked repeatedly about the exact same
thing in an abrupt and condescending
manner. In response to the argument that
Ford failed to comply with its own ADA
policy, the court found that the timeline
therein stated that it was only a guideline
and that the time to make a decision re-
garding an accommodation would vary de-
pending on circumstances. Further, the
court found that Ford was not at fault for
the breakdown in the process by not pro-
posing an alternative accommodation prior
to reaching a conclusion on the requested
accommodation. See id. (noting that “an
employer is not required to counter with an
alternative accommodation in order to
have participated in the interactive process
EPLiC 9



in good faith” (citing Jakubowski v. Christ
Hosp., Inc., 627 F.3d 195 [U.S. Ct. App. 6th
Cir. 2010]). 

Although Ford could have taken the inter-
active process even further by making a
decision in a timelier manner or framing
its questions to the employee in a more
structured and thorough way, the court
found no violation because Ford engaged
the employee in a meaningful dialogue in-
volving a novel request tailored to how the
employee’s disabilities impacted his per-
formance of his job functions and was not
at fault for the breakdown in the process
when the employee resigned. This case
and the many others of like kind show the
importance of engaging employees in this
interactive process when faced with a re-
quest for accommodation.

5. Indicate “Regular Attendance” as an
Essential Job Function in Job Descrip-
tions

In January of 2017, the US Court of Ap-
peals for the Sixth Circuit affirmed summa-
ry judgment for AT&T in a lawsuit brought
by an employee with depression and anxiety
attacks for various accommodations, includ-
ing flexible scheduling, modified breaks
each day, and an extended leave of absence.
Williams v. AT&T Mobility Servs. LLC, 847
F.3d 384 (U.S. Ct. App. 6th Cir. 2017).
Among her claims, the employee alleged vi-
olations of the ADA for failing to provide her
with a reasonable accommodation. AT&T
maintained that the employee’s poor atten-
dance record to date showed that she was
not qualified because she was unable to per-
form the essential function of regular atten-
dance. There, the court found that AT&T’s
judgment and the evidence in the record
supported the conclusion that regular atten-
dance was an essential function of her job.
The court specifically noted that AT&T’s At-
tendance Guidelines stated that regular at-
tendance was an essential function of the
employee’s job, which highlights the impor-
tance of maintaining accurate job descrip-
tions and/or company handbooks delineat-
ing all essential functions of a position.

6. Train Upper Management on Handling
Disability and Accommodation Claims

Make sure that anyone in a management
role is well versed in handling mental
health disorders in the workplace, applying
the laws against disability discrimination,
and handling requests for accommodations.
Specifically, management should be trained
on the ADA, including the three prongs of
the definition of “disability” and what it
takes for an employee to qualify as disabled,
potential reasonable accommodations avail-
able, and the responsibilities of the employ-
er versus the responsibilities of an employee
with a disability. Managers and the like
should also be trained on how to respond to
employees with disabilities, including how
to handle any accompanying requests for
reasonable accommodations. For instance,
employers should give management realis-
tic examples based on case law and explain
the latitude that the manager has in han-
dling such requests, including any internal
steps a manager must take after receiving
such request. Most importantly, employers
should provide management with ongoing
HR training as the courts continue to inter-
pret the ADAAA, bringing forth new rulings
and standards. Such regular training not
only equips management with how best to
respond to these mental health issues, but it
is also a recognized defense that employers
can later raise in subsequent litigation. 

7. Refrain from Making Assumptions
about Mental Health Disorders or
Reasonable Accommodations

If an employer thinks that one of its em-
ployees has a disability or is having trouble
with his or her work because of a disability,
do not rush to confront the employee. Most
such concerns and resulting confrontations
are based on assumptions. If an employee
has a disability that is causing a workplace
problem, it is his or her duty to confront
the employer and, if necessary, request a
reasonable accommodation.

Employers should also listen and consider
requests for reasonable accommodations
10 EPLiC



instead of rejecting or disqualifying an em-
ployee or potential employee because of
“company policy” or other generalized as-
sumptions. Instead, apply a case-by-case,
individualized assessment of each employ-
ee’s disability, request, and his or her par-
ticular situation. Nor should an employer
assume that, to receive an accommodation,
the employee must need such accommoda-
tion 100 percent of the time. See McDonald
v. Department of Envtl. Quality, 351 Mont.
243 (2009) (disagreeing with the employ-
er’s suggestions that “a disabled employee
is entitled to an accommodation only if the
accommodation is shown to be indispens-
able, 100% of the time, to her ability to per-
form essential job functions”).

In McDonald,1 the employee had two per-
manent disabilities, a physical injury to her
left leg and chronic depression and dissocia-
tive identity disorder, for both of which she
used a trained service dog to assist in cop-
ing with the resulting limitations. 351
Mont. at 245. There, the employee brought
her dog to work to assist her in carrying out
her job duties. Id. at 246. (The court noted
that the amici curiae explained that the use
of service animals by those with mental dis-
abilities was increasing in frequency. “[F]or
example, they may facilitate social interac-
tions for persons with severe social anxiety
or assist individuals who experience panic
attacks.”) The dog, however, had difficulty
walking on the tile flooring in the office,
causing her to slip and suffer injuries nu-
merous times and causing the employee to
request that the employer alter the surface
of the floor to a nonskid material. Id. at

247, 250–51. The employee made such re-
quest verbally and then in writing through-
out the following 17 months. Id. at 247. She
eventually left her position before her em-
ployer made a decision on her request and
then initiated this lawsuit for discriminat-
ing against her as a person with a disabili-
ty. Id. at 244, 247.

The employer argued that the employee’s
request was for her dog, not the employee,
and it did not have to make such an accom-
modation. Id. at 253–254. However, the
court agreed with the examiner and
McDonald that the employer’s argument
was “analogous to arguing that failing to
build an affordable wheelchair ramp for an
otherwise qualified paraplegic who must
use a wheelchair to access her job is not
discrimination because there is no obliga-
tion to accommodate the wheelchair.” Id. at
254, 260–261. The court specifically stated
that “the uses of a service animal as an as-
sistive device is no different than the use of
a wheelchair, scooter, or walker as an as-
sistive device.” Id. at 261. It continued
that, when an employer provides a ramp or
widens a door, “it is an accommodation to
the employee using the wheelchair, not to
the wheelchair itself.” Id. Thus, the court
found that changing the flooring would
have been an accommodation to the em-
ployee, rather than her dog. Id.

This case provides insight into the changes
surrounding the ADA today. The court’s
holding therein demonstrates the ever-
changing landscape of reasonable accom-
modations. As such, employers should not
make outright denials or assumptions
based on what once was a reasonable ac-
commodation.

8. Communicate Openly with Employees

First, remember that it is not an employ-
er’s duty to confront an employee about a
disability, whether actual or presumed.
However, if an employer has a problem
with performance or the like, say some-
thing and maintain documentation, no
matter how informal the conversation.

1The employee originally filed suit with the Montana De-
partment of Labor and Industry. McDonald, 351 Mont. at
244. There, a hearing examiner granted judgment in fa-
vor of the employee and awarded her damages, which
was affirmed by the Human Rights Commission. Id. The
employer then sought judicial review in the First Judicial
District Court, Lewis and Clark County, which reversed
the Human Rights Commission’s decision. Id. at 244–
245. The employee then appealed, and the Supreme
Court of Montana reversed the decision of the District
Court. Id. at 245. This back-and-forth process shows the
uncertainty surrounding such claims today. 
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Discuss the behavior or problem and sug-
gest ways to improve. As seen in much of
the case law herein, when denying or tak-
ing additional time to consider accommo-
dation requests, it is in the employer’s
best interest to work side-by-side with the
employee so that he or she can under-
stand the status, process, and/or any
available alternatives.

9. Don’t Focus Solely on the Essential
Functions of a Job in Deciding
Whether To Deny an Accommodation

“[E]mployers are not relieved of their duty
to accommodate when employees are al-
ready able to perform the essential func-
tions of the job.” McDonald, 351 Mont. at
258 (quoting Buckingham v. United
States, 998 F.2d 735 [9th Cir. 1993]). Re-
member that a reasonable accommodation
does not serve the sole purpose of allowing
an employee to perform his or her essen-
tial job functions. The accommodation
should also “enable an employee with a
disability to enjoy ‘equal benefits and
privileges of employment’ as are enjoyed
by similarly situated employees without
disabilities.” McDonald, 351 Mont. at 258
(quoting 29 C.F.R. § 1630.2[o][1][iii]).
Thus, steer clear from the assumption
that just because an employee performs
all or most of the essential functions of his
or her job to your satisfaction some or all
of the time, he or she does not need to be
reasonably accommodated. See McDonald,
351 Mont. at 259. An employee is entitled
to reasonable accommodations that do not
cause undue hardship to his or her em-
ployers when such accommodations could
assist the employee or “alleviate[] barriers
to [his or] her ability to enjoy equal bene-
fits, privileges, and opportunities of em-
ployment.” Id. (explaining that the em-
ployer “overlook[ed] the fact that when
[the employee] was without [her service
dog, she] had to perform her job duties un-
der limitations to which similarly situated
employees were not subjected, such as re-
curring dissociative episodes”).

10.Never Guess: Always Seek Further
Guidance When Unsure

If faced with a unique or novel question,
refrain from making assumptions. There
are many sources from which employers
can obtain advice and/or recommenda-
tions. If an employer is unable to find any
case law or trustworthy sources of infor-
mation, contact a lawyer for legal advice.
Attorneys practicing labor and employ-
ment law have likely seen similar issues
and can help advise employers on the best
steps in handling the particular issue. A
great place to start is the Job Accommoda-
tion Network (JAN), which is a database
with suggestions for reasonable accommo-
dations based on the particular mental
health disorder in question. JAN also pro-
vides a variety of other helpful guidelines
and information on mental disabilities in
the workplace.
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Employer Liability for Third-Party Harassment: 
The Customer Isn’t Always Right

By Don Phin, Esq.
… and yet sometimes, despite being boorish,
bullying, demeaning, abusive, derogatory, sexu-
ally hostile, aggressive, and dangerous, custom-
ers’ actions can get you sued by your employees
too! Editor’s note: This article takes a detailed
look at third-party harassment and an employ-
er’s exposure to such claims based on the acts of
third parties. In “Third-Party Employment
Practices Liability Coverage and Exposures”
(Spring 2017 Employment Practices Liability
Consultant), Sean Jordan, CPCU, MLIS,
focused on the insurance coverage available for
third-party employment practices liability. 

How Bad Is the Problem? 
A Look at the Data

According to a 2014 survey of women working
in the restaurant industry, customers can be a
real problem (and don’t think management isn’t
already aware of this).

♦ Two-thirds (66 percent) of women reported
sexual teasing, jokes, remarks, or ques-
tions from customers, compared to only 40
percent of men. 

♦ When compared with men, more than
twice as many women received pressure for
dates (43 percent versus 20 percent). 

♦ Nearly twice as many women as men were
deliberately touched or pinched (36 percent
versus 21 percent) by customers. 

♦ Women were told to alter their appearance
or “look sexy” by customers at 15 times the
rate experienced by men (15 percent versus
1 percent). 

♦ More than two-fifths of female employees
received pressure for dates by customers in
their workplace. 

♦ Nearly one-half of women (48 percent) ex-
perienced sexually suggestive looks or ges-
tures from customers, compared to just
one-quarter (27 percent) of men. 

Bottom line: as these statistics demonstrate,
the perpetrator’s status as a customer or
client (as opposed to employer or fellow employ-
ee) is of no consequence in creating a hostile
work environment.

In this article, I will both revisit the law apply-
ing to third-party employment liability and pro-
vide case examples of this exposure. The article
concludes with some recommendations on how a
business can minimize the kind of third-party
conduct that can give rise to liability. As always,
I begin with the regulations. 

Equal Employment Opportunity 
Commission (EEOC) Regulations

29 C.F.R. § 1604.11(e) states the following.

An employer may also be responsible for the
acts of non-employees, with respect to sexual
harassment of employees in the workplace,
where the employer (or its agents or supervi-
sory employees) knows or should have known
of the conduct and fails to take immediate
and appropriate corrective action. In review-
ing these cases, the Commission will consider
the extent of the employer’s control and any
other legal responsibility which the employer
may have with respect to the conduct of such
non-employees. 

Also instructive is an EEOC opinion letter, in-
volving a unique situation with prison employees,
stating, “[C]ourts have concluded that an employ-
er may be liable for the harassment of its employ-
ees by non-employees if the employer knew or
should have known of the harassment and failed
to take appropriate corrective action to stop it.” 
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Some Examples of Third-Party 
Liability Lawsuits

Here are a number of actual lawsuits that re-
sulted from an employer’s failure to take action
against third parties who committed wrongful
acts against the employers’ workers. 

Fred Meyer Pays $487,500 To Settle Claims 
for Harassment by the Same Customer 
for Years

In 2014, national grocery chain Fred Meyer
paid $487,500 to 7 workers employed at its Oak
Grove, Oregon, store to settle a sexual harass-
ment lawsuit filed by the EEOC. This was the
company’s second such settlement; in late 2008,
the company also settled an EEOC sexual
harassment lawsuit on behalf of three Oregon
City store employees for $485,000.

According to the EEOC’s lawsuit, female
employees at Fred Meyer’s Oak Grove store in
Milwaukie, Oregon, were sexually harassed by
the same customer dating back to at least
2007. The man visited the store almost daily
(and often several times a day) and would
make lewd comments to both employees and
customers in addition to grabbing employees,
cornering them, touching their breasts, and
even pulling one employee onto his lap.

The EEOC said the numerous complaints by
female employees to store management and
security were dismissed as “hearsay,” even af-
ter store security videotaped the customer
reaching over the checkout counter to grab a
female associate. Employees were instructed
that the customer could not be excluded from
the store unless the security department per-
sonally witnessed him engaging in the offen-
sive behavior, a management decision that
forced many female employees to suffer his
harassment for years.

EEOC San Francisco District Director
Michael Baldonado noted, “Employers are re-
sponsible for ensuring a harassment-free work-
place for their employees, regardless if the ha-
rasser is a co-worker, manager or customer.
There should be no tolerance for repeat offend-
ers and serial harassers.”

Casino Loses Sexual Harassment Lawsuit 
Caused by High Roller

In 2015, a Pittsburgh cocktail waitress was
awarded over $1 million in her suit against her
employer, the Rivers Casino. According to the
complaint, a high-roller placed a $1 tip in
Allyson Pelesky’s bra while she was serving
him. He also touched her breast. Pelesky im-
mediately reported the incident to the police
but later dropped charges when she was prom-
ised that the man would not be allowed to re-
turn to the casino. A little more than a month
later, the casino lifted its ban on the man,
leading Pelesky to sue the casino for violating
its zero-tolerance sexual harassment policy.
Pelesky, who was teased by her coworkers,
says she filed the lawsuit because she did not
want to have to see the man who sexually ha-
rassed her every day. 

“Whether you’re a waitress, a manager, it
doesn’t matter. We just deserve respect,” Ally-
son told the press. She feels that the casino only
let the man return because he is a “Signature
Card” player. 

Pelesky was awarded $150,000 in compensa-
tion and $999,000 in punitive damages. 

Sheriff's Deputy Proposes Ménage a Trois 
at Hurricane Grill and Wings

The EEOC’s lawsuit filed against Hurricane
Grill and Wings, in the Southern District of
Florida, charged that the company violated fed-
eral law when it permitted a class of female
servers to be sexually harassed by a customer, a
Palm Beach County sheriff’s deputy. 

The suit alleged that the servers were fre-
quently grabbed on their breasts and buttocks
and humiliated by sexual innuendo and also re-
ceived direct invitations to join the harasser
and his wife in ménage a trois.

In addition to paying $200,000 to settle the
matter, management agreed to 

♦ amend and redistribute its sexual harass-
ment policy; 

♦ offer training to all employees, including
management; 
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♦ post a notice regarding its continued effort
to ensure that the Royal Palm Beach loca-
tion is free of sexual harassment and its in-
tent not to retaliate against employees; 

♦ monitoring by and reporting to the EEOC;
and 

♦ requesting, in writing, that the offending
patron stay away from the facility.

The Independent Sales Representative

In this case, out of North Carolina, the
harassment claims were based on the behavior
of Timothy Koester, an independent sales repre-
sentative. The plaintiff, Lori Freeman, usually
interacted with Koester more than once a day
while he was conducting business with Dal-Tile
on behalf of VoStone. This guy was as bad as
they come: a racist, misogynist, and flat out pig.
She eventually resigned and filed the lawsuit. 

In discussing third-party liability, the court
said, “[S]imilar to the reasoning we set forth for
employer liability for co-worker harassment, ‘an
employer cannot avoid Title VII liability for
[third-party] harassment by adopting a “see no
evil, hear no evil” strategy.’” Ocheltree v. Scol-
lon Prods., Inc., 335 F.3d 325, 334 (4th Cir.
2003) (en banc). Therefore, an employer is liable
under Title VII for third parties creating a hos-
tile work environment if the employer knew or
should have known of the harassment and
failed “to take prompt remedial action reason-
ably calculated to end the harassment.”

Bad Customers … and Bad Security!

In 2014, Tatiana Swiderski claimed her boss-
es at the Fifth Avenue Urban Outfitters store
turned a blind eye to harassment—refusing to
call cops on perverted patrons and holding her
in the stock room as punishment for complain-
ing. As if this wasn’t bad enough, she also had
to deal with security personnel sexually harass-
ing her. 

On one occasion, the security guards did
nothing when a customer suddenly grabbed her
top lip, telling her he wanted to “see her teeth.”
The man then licked her cheek, “grabbed the
front of my dress and tried to pull my chest out

of it,” she said. She ran, and the guards escorted
the man out of the store. They again refused to
call the police, the suit said. 

She, too, resigned and filed her suit.
As of December 17, 2017, the case was or-

dered to go to trial. 

Teased Because He Was Gay

Cromer Food Services (CFS) is a food-stocking
company that sells snacks and beverages in
vending machines it places on its clients’ prem-
ises. Homer Ray Howard began working for
CFS in July of 2006 as a route driver. He
worked on the second shift, 3:00 p.m. to 11:00
p.m., servicing the vending machines at Green-
ville Hospital. He had a regularized schedule
where he would wind his way upstairs from the
snack bar or cafeteria with scheduled stops in
between. Following an incident with a coworker
who left a note in the hospital canteen calling
him gay, Howard began being harassed on a
daily basis by two hospital employees who
called him “Homo Howard.” The two employees,
John Mills and Andre McDowell, were house-
keepers. Starting in early December 2006, they
began making unwanted sexual comments in
nearly every encounter they had with Howard,
including graphic discussions of oral sex that
featured the two men groping themselves and
propositioning Howard.

“For the purposes of the instant litigation [in-
volving third-party harassment], we adopt a
negligence standard commensurate with the
above precedents. Thus, CFS is liable if it knew
or should have known of the harassment and
failed to take appropriate actions to halt it.”
EEOC v. Cromer Food Servs., Inc., Case No. 10–
1476 (4th Cir. 2011).

Raped at the Pacific Pearl Hotel 

In a horrible case, “the employee alleged
facts showing: (1) she was raped while work-
ing on the employer’s premises by a drunk
nonemployee trespasser; (2) the employer
knew or should have known the trespasser
was on the employer’s premises for about an
hour before the rape occurred; and (3) the em-
ployer knew or should have known that, while
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on the employer’s premises, the trespasser
had aggressively propositioned at least one
other housekeeping employee for sexual fa-
vors. We conclude these facts are sufficient to
state claims under the FEHA [California Fair
Employment and Housing Act] for sexual
harassment by a nonemployee (§ 12940, subd.
(j)(1)) and for failure to prevent such
harassment (§ 12940, subd. (k)).”

The FEHA provides: “An employer may … be
responsible for the acts of nonemployees,
with respect to sexual harassment of employ-
ees…, where the employer, or its agents or
supervisors, knows or should have known of
the conduct and fails to take immediate and
appropriate corrective action. In reviewing
cases involving the acts of nonemployees, the
extent of the employer’s control and any oth-
er legal responsibility that the employer may
have with respect to the conduct of those non-
employees shall be considered.” (§ 12940,
subd. (j)(1).)

Other Third-Party Incidents

In addition to the cases above, I have seen
third-party claims made by 

♦ a receptionist having to put up with a
physically aggressive UPS driver, 

♦ an attorney who was asked to “put up”
with a sexually aggressive … and wealthy
… client, 

♦ a pharmaceutical sales rep who had to en-
dure sexually harassing doctors,

♦ Hispanic construction workers berated by
workers employed by other contractors
who were working on the same job site, 

♦ therapists being groped by patients, and 

♦ a cocktail waitress stalked by a “regular”
customer.

What’s an Employer To Do?

It begins by letting employees, customers, cli-
ents, vendors, and other third parties know that

you will not tolerate inappropriate conduct as a
cost of doing business.

Train employees on how to deal with and re-
port abusive third parties.

Sometimes, you can reassign a customer or
client to a different person or location. 

The most appropriate solution may be the
temporary or permanent removal of a customer
or vendor. 

Although losing a customer can also mean a
loss in revenue to a company or salesperson, the
kinds of behavior noted in the aforementioned
cases are flat-out illegal. Not prohibiting it the
second a business learns of it will expose the
company to considerable liability (as the above
cases indicate). 

Sometimes, calling the police is the right course
of conduct, especially if a crime has occurred or if
such a call is requested by the employee. 

As stated by a California Appellate Court,
“Once an employer is informed of the sexual ha-
rassment, the employer must take adequate re-
medial measures. The measures need to include
immediate corrective action that is reasonably
calculated to (1) end the current harassment
and (2) to deter future harassment. The employ-
er’s obligation to take prompt corrective action
requires (1) that temporary steps be taken to
deal with the situation while the employer de-
termines whether the complaint is justified and
(2) that permanent remedial steps be imple-
mented by the employer to prevent future
harassment.” (Bradley v. Department of Corr. &
Rehab., 158 Cal. App. 4th 1612 (2008).)

Lastly, virtually all employment practices lia-
bility insurance policies cover claims alleging li-
ability based on an employer’s failure to protect
an employee against the wrongful acts of third
parties. So if a claim of this kind is made
against you, make sure to notify your lawyer …
and your insurer. EPLiC

Don Phin, Esq., is coeditor of EPLiC and presi-
dent of HRSherpas, Inc. He speaks frequently on
HR risk management issues and has written numer-
ous books on the workplace. To learn more, visit
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Aon Wage and Hour Indemnity Program 
Begins Its Fifth Year

By Bob Bregman, CPCU, MLIS, RPLU, and Sean Jordan, CPCU, MLIS
Nearly 6 years ago, in April of 2012, Aon orig-
inated the first-of-its-kind wage and hour in-
demnity coverage program. The program also
included wage and hour defense coverage and,
2 years ago, added coverage for standard em-
ployment practices perils. As the Aon wage and
hour indemnity program begins its fifth year,
this article sets forth the basics of the program
and updates the coverage features added within
the past year.

Since the program’s origin, in each year’s
Winter issue of Employment Practices Liability
Consultant (EPLiC), we describe the program’s
key features, provide information about up-
dates to the program, and analyze legal and leg-
islative developments that impact wage and
hour insurance coverage and loss exposures.

Tom Hams of Aon Risk Solutions is the origi-
nator and manager of the program, which uses
its own, proprietary policy form. Mr. Hams of-
fered the following details and insights when
EPLiC Coeditor Sean Jordan and I spoke with
him in December 2017. Mr. Hams can be con-
tacted via email at Tom.Hams@Aon.com.

Aon’s Wage and Hour Indemnity 
Program: The Essentials

As already noted, the Aon program was the
first-ever source of wage and hour indemnity
coverage and is currently one of only a handful
of markets for such coverage. 

Prior to the introduction of Aon’s program
(and continuing in the current marketplace), a
few insurers offered defense-only wage and
hour coverage and only by endorsement, yet at
low limits, such as $100,000 or $250,000. Cover-
age is written in conjunction with standard em-
ployment practices liability (EPL) policies and
is made available on a sublimited basis, an ap-
proach that creates no new amount of actual
coverage. In short, a clearly more robust

approach to covering the wage and hour expo-
sure was required—a need to which the Aon
program ably responded. 

Twenty-five million dollars continues to be
the most popular limit selected by insureds.
However, a $200 million coverage limit (for one
insured) has been bound, and capacity is now
available up to at least $200 million for any one
insured, versus $150 million, the maximum lim-
it available a year ago. 

Eight insurers (XL, Markel, Allied World,
Chubb, Beazley, Aspen, Argo, and AIG) partici-
pate in the program on a primary basis; the latter
two were added within the last two years. In ad-
dition, nine other insurers provide coverage on an
excess basis above the program’s primary limit.

Policies are written on an annual basis and
can incept on any date. In some cases, wage and
hour coverage may be added midterm to existing
“standard” EPL policies. Such “blended” EPL
coverage (i.e., “standard” EPL plus wage and
hour indemnity and defense) can be arranged if
the insured already has “standard” employment
practices liability insurance (EPLI) with one of
the aforementioned eight primary insurers.

“Key Features of the Aon Wage and Hour In-
demnity and Defense Program” are listed on the
next page.

Key Coverage, Premium, 
and Exposure Trends

The following trends have either had or are
expected to have an impact on the market for
wage and hour insurance coverage.

Aon Form the Most Popular

Despite the continued entry of competitors in-
to the wage and hour indemnity coverage space,
the Aon program remains the leader in this cov-
erage segment, covering more insureds than any
EPLiC 17



Key Features of the Aon Wage and Hour Indemnity and Defense Program

♦ Primary Limit. The program is structured with as little as $5 million or as much as $25 million in
primary limits.

♦ Maximum Capacity. Although $25 million is the most common limit selected by policyholders,
the program now has sufficient capacity to allow certain insureds to obtain a limit of $200 million
and possibly more. 

♦ Minimum Retention. XL, Markel, Allied World, Chubb, Aspen, and AIG require a minimum per
claim retention of $1 million for wage and hour coverage. Argo’s minimum retention is $500,000
and Beazley’s minimum retention is $250,000. However, in addition, Beazley has been willing to
consider retentions as low as $50,000 for program business.

♦ Pricing. Average premiums tend to be in the range of $20,000 to $30,000 per $1 million of coverage. 

♦ Policy Form. Insureds are given the option of having coverage written with (a) Aon’s own propri-
etary form or (b) one of the previously noted primary insurers’ forms. 

♦ Underwriting Appetite. There are no excluded classes of business or jurisdictions, although rat-
ing is affected by these factors. 

♦ Prior Acts Coverage. The policies are written with full prior acts coverage (i.e., no retroac-
tive date). 

♦ Coinsurance Hammer Clause. The clause is 10 percent. 

♦ Wage and Hour Coverage Options. Insureds can select wage and hour coverage under the fol-
lowing insuring agreements: (a) defense-only, (b) classification claims (i.e., failure to pay overtime),
and (c) pay practices claims (e.g., failure to pay monies owed for rest and meal breaks; failure to
pay wages on a timely basis). Yet, thus far, virtually every insured has elected to purchase all three
of these insuring agreements. 

♦ “Blended” Coverage Option. In addition to wage and hour coverage, standard EPLI coverage is
also available under the program. As already noted, this option applies to standard employment-
related perils, including (but not limited to) discrimination, harassment, wrongful termination,
and retaliation. 

♦ Quotations. Underwriters will issue a nonbinding quotation on the basis of (1) a loss history and
(2) an employee census (i.e., a schedule listing the number of the applicant’s employees by location
and job classification). This approach allows applicants to decide whether they want to undergo the
full underwriting process to receive a binding quotation. 

♦ Panel Counsel. Jackson Lewis, Seyfarth Shaw, Morgan Lewis, Littler Mendelson, and Ogletree
Deakins (the latter added in the past year) are preapproved/panel counsel. The first four firms
played significant roles in creating the program, and their subsequent defense work has been an
important component in its continuing success. 

♦ Defense Arrangements. Insureds may also select their own defense attorneys. However, the in-
surers’ consent for engaging such firms is required if a claim is expected to exceed 25 percent of the
policy’s retention or if the claim is brought as a purported class action. 

♦ Wage and Hour Audit. Although not required, a wage and hour audit is strongly encouraged. Bea-
zley offers an especially strong risk management/loss prevention platform (along with its wage and
hour coverage), including online self-audits and hotlines. For a detailed explanation of wage and
hour audits, see “Wage and Hour Audits” by Noel Tripp, Esq., in the Spring 2017 issue of EPLiC. 
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other program available. Tom Hams, in large
part, attributes this to the fact that the Aon form
offers the broadest coverage definitions in the
marketplace of the following key policy defini-
tions: “loss,” “wrongful act,” and “related claim.”
In addition, the policy’s prior and pending litiga-
tion exclusion and prior knowledge exclusion are
among the least restrictive available. Also im-
portant is the fact that the Aon form contains ex-
plicit coverage for California Private Attorney
General Actions (PAGA), whereas insurers’ poli-
cies either may not include specific wording for
these actions and/or may contain fines and penal-
ties exclusions that would reflect lack of coverage
for these matters. (This law allows a private citi-
zen to pursue civil penalties on behalf of the State
of California Labor and Workforce Development
Agency, provided the formal notice and waiting
procedures of the law are followed. Importantly,
underwriters of the Aon program have stated
that coverage does apply to the fines and penal-
ties that can be levied against a business under
PAGA in addition to the standard defense and in-
demnity payments required to conclude a claim.)

Premium and Claim Trends

Renewal rates for the Aon program are gen-
erally flat to slightly lower, including rates on
new business. However, given the fact that self-
insured retentions have been falling within the
past few years, it could be said that rates are
trending substantially lower. 

These trends are especially favorable consider-
ing that, overall, both the frequency and severity
of wage and hour claims continue unabated. As
noted during a webinar presented in December
2017 by Tammy McCutchen (a principal with the
Littler Mendelson law firm) titled “Working on
Overtime: What to Expect in 2018,” the number
of case filings alleging wage and hour violations
rose from 8,070 in 2015 to 9,063 in 2016. In addi-
tion, the value of the top 10 wage and hour claim
settlements increased from $463.6 million in
2015 to $695.5 million in 2016. 

Sexual Harassment Coverage

Tom Hams noted that, given the recent wave
of high-profile sexual harassment allegations

(many against well-known celebrities), interest
in buying coverage for sexual harassment claims
has risen during the past several months. He
also pointed out that insurers may not actually
be seeing as many suits as the media attention
might suggest because such claims can often be
considered “legacy cases,” involving acts that oc-
curred in the distant past so that the statute of
limitations may have long since run. Plus, the
overall labor market is very strong, which usual-
ly results in a lower amount of employment
claims, so insurers’ loss experience outside of any
uptick in sexual harassment claims may actually
be doing better than historic averages. 

Thus, despite these trends, Aon is not seeing
insurers add sexual harassment coverage sublim-
its or higher deductibles or restrict sexual harass-
ment coverage, but there will likely be increased
sexual harassment underwriting focus by under-
writers particularly with regard to media compa-
nies, a business segment that has been especially
hard hit by these claims in the past year.

Insureds under Reps and Warranties 
Policies Seek Wage and Hour Coverage 

Interestingly, Tom Hams noted that insureds
under representations and warranties policies,
a form of coverage designed to guarantee the
contractual representations made by sellers
(and sometimes buyers) in corporate mergers
and acquisitions, have been a source of busi-
ness. These policies typically exclude coverage
for wage and hour claims. So, buyers of reps
and warranties policies are increasingly seek-
ing stand-alone coverage outside of those poli-
cies for wage and hour events that allegedly
took place prior to the acquisition. 

The Overtime Threshold Controversy 
Continues

In the closing months of the Obama adminis-
tration, the Department of Labor (DOL) final-
ized a rule that increased the overtime “thresh-
old” from $23,660 to $47,476. Thus, workers
who earned up to the latter amount (and did not
fall within certain “exempt” categories, such as
professionals, managers, or outside sales) would
be newly eligible to receive overtime pay.
EPLiC 19



This rise in the overtime threshold was ex-
pected to markedly increase the wage and hour
claim exposure (based on additional, anticipat-
ed “failure to pay overtime” claims) for all types
of employers, along with increased exposure to
allegations of retaliation or discrimination re-
lated to how an employer adjusted its opera-
tions to accommodate the rule. 

Although the overtime threshold change was
slated to go into effect on December 1, 2016, a
federal district judge blocked its implementa-
tion, ruling that the Obama administration
had exceeded its authority in raising the over-
time threshold so significantly and therefore
should have first received the approval of the
US Congress. 

Accordingly, the proposed increase did not go
into effect as originally planned and, after a se-
ries of appeals of this ruling by the DOL, the is-
sue of an overtime threshold increase remains
in limbo. As was the case in 2015–2016, public
comments regarding a newly revised threshold
amount are again being solicited and reviewed. 

During the next 2 years, the threshold is like-
ly to increase, although not to the extent that
the DOL originally sought during the Obama

administration. Nevertheless, any rise is ex-
pected to increase the exposure to wage and
hour claims—first, because a greater number of
employees will become newly eligible to receive
overtime and, second, because the uncertainties
created by any change to a complex law affect-
ing so many employees are likely to create con-
fusion and, ultimately, litigation.

Concluding Thoughts

The Aon program continues to be the leading
source of wage and hour indemnity insurance
coverage. As underwriters gain increasing com-
fort with and knowledge about the wage and
hour exposure, premiums should continue to
stabilize (despite the steady increase of wage
and hour claim activity, noted above). Also en-
couraging is the growing willingness of under-
writers to consider lower self-insured reten-
tions, a factor that will expand the field of
potential insureds, thereby increasing both the
spread of risk and overall premium volume.
This, in turn, will make coverage more afford-
able and ultimately raise the take-up rate for
wage and hour indemnity coverage. EPLiC
20 EPLiC

https://www.irmi.com/free-newsletters/the-electronic-owl


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.5
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /CMYK
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 1200
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 1200
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


